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EXECUTIVE SUMMARY
In 2002, the Executive Office for Immigration Review (EOIR) moved televisions
into one of the Chicago immigration courtrooms and began conducting hearings for
detained immigrants in removal proceedings by videoconferencing. In Chicago’s
videoconference hearings, the judges are located in the downtown court, and the
detainees appear from a small detention facility in a Chicago suburb.
EOIR believes that videoconferencing enhances efficiency but has not to date
undertaken a study of its efficacy or fairness. Since the consequences of removal from
the United States are so severe for immigrants and their families, we believed that these
videoconference hearings deserved further examination. During the summer and fall of
2004, we observed 110 videoconference hearings and recorded our findings. The
hearings we observed were “Master Calendar” hearings, where the Immigration Judge
determines whether the removal proceeding was properly commenced, examines the
charges against the immigrant, schedules future hearings, and, in some cases, orders the
immigrant’s removal.
Findings
We found that videoconferencing is a poor substitute for in-person hearings.
Among other problems, we observed deficiencies related to access to counsel,
presentation of evidence, and interpretation. Latino immigrants appeared to fare
especially poorly in videoconference hearings. Compounding these errors, the
immigrants whom we observed had little chance to speak or ask questions, were unable
to communicate easily with their attorneys (if they were represented), and typically were
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informed of what had happened only at the conclusion of the hearing. There was little
interpretation given for the benefit of non-English speakers.
We were impeded from conducting our study by a general lack of transparency in
the removal process for detained immigrants. There was no public access to the remote
courtroom, and Immigration and Customs Enforcement (ICE) refused to allow us to
interview immigrants who had gone through videoconference hearings. There is virtually
no regulation or written policy, moreover, governing videoconferencing in the
immigration court.
In summary, our study found the following:
•

Videoconferencing in the Chicago Immigration Court is marked by the frequent
occurrence of problems. In the aggregate, nearly 45% of the observed cases had
one or more problems. Observers noted technical problems in one in five
hearings, problems related to access to counsel in one in six hearings, problems
related to the introduction of evidence in one in six hearings, and problems related
to interpretation in three in ten hearings involving non-English speakers.

•

A substantial number (29%) of hearings that we observed resulted in the
immigrant being ordered removed or agreeing to removal, a fact that is striking
given that, at the time of our study, videoconferencing was not used in Chicago
for final hearings on the merits.

6

Frequency of Problems in Master Calendar Videoconference Hearings
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See table 4.1 for the number counts for each problem.

The Impact of Representation
•

The effect of videoconferencing was more severe on detained immigrants who
were unrepresented than on those with attorneys. A disproportionate share of
unrepresented persons (44%) were ordered removed compared to represented
persons (17.7%).

The Impact of Language and Ethnicity
•

12% of all observed immigrants had interpretation problems, either because they
lacked an interpreter when they appeared to need one, or because their interpreter
misinterpreted or failed to interpret statements.
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•

Nearly 30% of those who had an interpreter appeared to misunderstand what was
happening during the hearing, either due to misinterpretation or lack of adequate
interpretation.

•

Other problems were generally more prevalent for non-English speakers. 70% of
non-English speakers experienced at least one problem related to
videoconferencing during their hearing, and almost 50% received removal orders
(as opposed to 21% for English-speakers).

•

The likelihood of removal increased for Latinos who did not speak English. 76%
of non-English-speaking Latinos were removed, as opposed to 46% of Englishspeaking Latinos.

Recommendation for a Moratorium on Videoconferencing
Given the serious problems that we observed, LAF and Chicago Appleseed
suggest that EOIR impose a moratorium on videoconferencing in removal cases until it
can be improved. In general, videoconference hearings should be better regulated,
immigrants should be able to opt out of videoconferencing when their substantive rights
are at issue, judges and attorneys should be better trained in conducting and participating
in videoconference hearings, and communication and technological problems should be
addressed. In light of how much is at stake in removal cases, significant changes need to
be made before videoconferencing can be an acceptable substitute for in-person hearings.

8

INTRODUCTION

Chicago Immigration Court Videoconferencing Courtroom,
located at 55 East Monroe Street in downtown Chicago.
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Videoconferencing is increasingly being used to conduct hearings in immigration
court. This phenomenon is driven in no small part by the growing population of
immigrants held in detention in the United States, often in locations remote from the
immigration courts.1 Immigration reforms enacted
in 1996 mandated the detention of many immigrants
placed in “removal” (formerly deportation or
exclusion) proceedings, and the current enforcement

To date, EOIR has not conducted a
formal study of the effectiveness of
videoconferencing, nor does it
maintain statistics concerning
videoconferencing outcomes
relative to non-videoconferencing
outcomes.

priorities of the Department of Homeland Security (DHS) have increased the number of
detained immigrants.2 Immigrants are held in special private or governmentadministered detention facilities, in state or county prisons, and sometimes in local jails.3
Confronted with a shortage of Immigration Judges and the logistical problem of
transporting detained immigrants to court, the Executive Office for Immigration Review
(EOIR), the agency of the Department of Justice responsible for carrying out removal
proceedings, sees videoconference hearings as a solution.

1

In fiscal year 2003, 231,500 immigrants were detained in the United States by the Department of
Homeland Security. The average daily detention population was 21,133. UNITED STATES DEPARTMENT OF
HOMELAND SECURITY, CUSTOMS AND IMMIGRATION SERVICES, YEARBOOK OF IMMIGRATION STATISTICS
148 (2003). Between 1994 and 2003, the number of detainees increased at an annual rate of almost 12%,
resulting in a total increase of over 171%. OFFICE OF THE INSPECTOR GENERAL, AUDIT OF THE
DEPARTMENT OF JUSTICE, OFFICE OF THE FEDERAL DETENTION TRUSTEE, AUDIT REPORT NO. 05-04
(December 2004), available at http://www.usdoj.gov/oig/reports/OBD/a0504.
2

See 8 U.S.C. 1226(c) (2005) (mandating detention of all aliens in removal proceedings who have been
convicted of various broad categories of crimes). In fiscal year 2003, 1,046,422 aliens were apprehended
by DHS, the majority (931,557) by Border Patrol. Yearbook, supra, note 1, at 146. That same year,
1,505,073 aliens were either formally removed, granted voluntary departure, or withdrew applications for
admission. This represented an increase of 24% from 2002. Id. at 149.
3

See MARK DOW, AMERICAN GULAG: INSIDE U.S. IMMIGRATION PRISONS 9 (2004). Sixty percent of all
detainees in 2003 were held in local prisons and jails and in private contract facilities. Id.
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Nationwide, forty-six immigration courts currently use videoconferencing. 4
EOIR is pleased with its new technology and anticipates that the use of
videoconferencing in immigration courts will continue to grow.5 To date, however,
EOIR has not conducted a formal study of the effectiveness of videoconferencing, nor
does it maintain statistics concerning videoconferencing outcomes relative to nonvideoconferencing outcomes.6 Training materials provided by EOIR to immigration
judges do not address the issue of when, if ever, it might be inappropriate to hold a
hearing through videoconferencing.7 We are unaware of any other organization that has
undertaken a study of videoconferencing in immigration court. Given this backdrop, we
decided to undertake a case study of videoconferencing in the Chicago Immigration
Court. Although videoconferencing is used in the Chicago Court for some non-detained
cases, we examined detained cases only. In light of our limited geographic reach, our
goal was not to present an exhaustive survey of videoconferencing, but to assess its
effectiveness in Chicago and initiate a broader dialogue concerning its use nationwide.
Over the course of the summer and fall of 2004, trained law students and other
volunteers observed 110 videoconferencing Master Calendar hearings, recording their
4

Videoconferencing is currently used in the following immigration courts: Arlington, VA; Atlanta, GA;
Baltimore, MD; Batavia, NY; Bloomington, MN; Boston, MA; Bradenton, FL; Buffalo, NY; Chicago, IL;
Dallas, TX; Denver, CO; Detroit, MI; Elizabeth, NJ; Eloy, AZ; El Paso, TX; Guaynabo, Puerto Rico;
Harlingen, TX; Hartford, CT; Honolulu, HI; Houston, TX; Imperial, CA; Krome, FL; Lancaster, CA; Las
Vegas, NV; Los Angeles, CA; Memphis, TN; Miami, FL; New Orleans, LA; New York, NY (plus Varick
Street, NY; Jamaica, NY; Fishkill, NY; Ulster, NY); Newark, NJ; Oakdale, LA; Orlando, FL; Philadelphia,
PA; Phoenix, AZ; San Antonio, TX; San Diego, CA: San Pedro, CA; Seattle, WA; Tucson, AZ; York, PA;
and EOIR Headquarters Court in Falls Church, VA. Letter of Assistant Chief Immigration Judge Michael
F. Rahill, Appendix B at page 1.

5

Rahill letter, Appendix B at page 4.

6

Id.
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observations with respect to categories including language interpretation, technical
quality, access to counsel, and presentation of evidence. Although we attempted to
observe hearings at both ends – in the immigration court and at the remote site where the
detained immigrants are being held – the office of Immigration and Customs
Enforcement (ICE) strongly “recommended” to us that non-attorneys not attempt to view
hearings at the remote site, since they might be “turned away due to a lack of space.”8
To supplement our data, we interviewed immigration practitioners about their
experience with videoconference hearings. We asked EOIR for permission to interview
Immigration Judges. EOIR declined our request but did respond to a set of written
questions we submitted concerning videoconferencing. We also attempted to interview
detained immigrants but with little success. Because immigrants have no right to
appointed counsel, many proceed through their removal hearing unrepresented. For this
reason, we believed it was important to speak to immigrants directly about their
experiences with this new system. It was difficult to contact detainees because they
cannot receive incoming phone calls, and they can only place outgoing calls collect.9 In
early February 2005, we sent letters to individual detainees at the Kenosha County
Detention Center (most of whom had asked to meet with us), advising them that we

7

See EOIR IMMIGRATION JUDGE BENCHBOOK, Ch. 2 (2001) at Appendix C; EOIR, Interim Operating
Policies and Procedures Memorandum No. 04-06: Hearings Conducted Through Telephone and Video
Conference (August 18, 2004) at Appendix D.
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Appendix E, Letter of October 6, 2004 from Deborah Achim, ICE Field Office Director for Detention
and Removal, to Geoffrey Heeren. ICE is responsible for the detention and removal of non-citizens. Since
the inception of videoconference proceedings in Chicago, ICE’s holding facility in Broadview, Illinois, has
been designated as the “remote” facility for videoconference hearings.
9

Detention facilities within the jurisdiction of the Chicago Immigration Court also have a phone system
for detainees to place free calls to providers of free legal services and consulates, called the “Pro Bono
Platform.” This platform has been functioning inconsistently since its installation, and much of the staff at
certain facilities remains unaware, as of the writing of this study, of its existence.

12

would visit them if they wished. But a corporal at the facility called to inform us that we
should cancel our visit because ICE would not allow it.10
These interviews would have provided an important supplement to our data.
ICE’s refusal to allow us access to detained immigrants
effectively denied immigrants the opportunity to speak
about an issue that profoundly affects their lives and futures
– the manner in which their removal hearings are conducted.
This muting of immigrants is sadly consonant with our
findings, which indicate that videoconferencing may

ICE’s refusal to allow us
access to detained
immigrants effectively
denied immigrants the
opportunity to speak about
an issue that profoundly
affects their lives and
futures – the manner in
which their removal
hearings are conducted.

interfere with the ability of immigrants to present their cases in court and also creates a
lack of transparency of the process. In particular, we found considerable evidence that
videoconferencing was marred by technical problems, exacerbated interpretation
difficulties, interfered with access to counsel, and impaired the presentation of evidence.

10

See Appendix F, Letter of February 8, 2005 from Geoffrey Heeren to Deborah Achim.
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PART ONE
An Overview of Court Videoconferencing

Downtown Chicago Videoconferencing Courtroom has a
document viewer (front), tape recorder (left), photocopier
(far left), table for counsel (center) and two television screens.
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EOIR first tested videoconferencing in 1995 as part of a pilot program in three
cities: Baltimore, Maryland; Dallas, Texas; and Oakdale, Louisiana.11 At that time,
videoconferencing was by no means new to courts. It had been used in certain types of
criminal proceedings since at least 1972,12 and many state courts have recently expanded
their use of videoconferencing. Most states currently confine videoconferencing to initial
appearances and arraignments, 13 which are the only circumstances under which
videoconferencing is explicitly permitted under the Federal Rules of Criminal
Procedure.14 Courts have generally prohibited the use of videoconferencing at trial, given
the constitutional right to confront witnesses enjoyed by criminal defendants.15
The United States Supreme Court has declined to extend many of the
constitutional protections of criminal defendants to immigrants facing removal, which it

11

See Rahill letter, Appendix B at page 1.

12

Michael D. Roth, Comment, Laissez-Faire Videoconferencing: Remote Witness Testimony and
Adversarial Truth, 48 UCLA L. Rev. 185, 192 (2000).

13

For example, the Missouri state courts use videoconferencing for initial appearances, the waiver of
preliminary hearings, arraignment on an information or indictment where a plea of not guilty is entered,
any pretrial or post-trial proceeding that does not permit the cross-examination of witnesses, and sentencing
after a plea of guilty. Waivers from the defendant are required in Missouri only for arraignments involving
guilty pleas and for sentencing after convictions. Florida allows videoconferencing to be used in
arraignments, and does not require a waiver. North Dakota requires that the defendant object if she or he
does not want videoconferencing to be used in the initial appearance or arraignment.

14

Federal Rule of Criminal Procedure 43 provides that the defendant must be “present at the arraignment,
at the time of the plea, at every stage of the trial including the impaneling of the jury and the return of the
verdict, and at the imposition of sentence, except as otherwise provided by this rule.” Some of the federal
Circuit Courts of Appeal have taken “presence” to mean physical presence for purposes of Rule 43. See
United States v. Torres-Palma, 290 F.3d 1244, 1248 (10th Cir. 2002); United States v. Lawrence, 248 F.3d
300, 303-04 (4th Cir. 2001); United States v. Navarro, 169 F.3d 228, 235-39 (5th Cir. 1999); ValenzuelaGonzalez v. United States Dist. Court for Dist. of Ariz., 915 F.2d 1276, 1280 (9th Cir. 1990). However,
Federal Rule of Criminal Procedure 5 allows a defendant to appear via remote hearing for his or her initial
appearance if the defendant consents. Rule 10 allows the arraignment to be conducted via
videoconferencing, with the defendant’s consent.
15

See Maryland v. Craig, 497 U.S. 836, 850 (1990).
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does not consider to be “punishment.”16 As a result, EOIR has always taken the position
that videoconferencing may be used for a
In 1996 Congress amended the
Immigration and Naturalization Act
(INA) to authorize removal
proceedings to take place through
videoconferencing. EOIR, in turn,
issued regulations that allow
videoconferencing at the unfettered
discretion of the Immigration Judge.
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hearing of any type.

In 1996, Congress amended the
Immigration and Naturalization Act (INA)
to authorize removal proceedings to take
place through videoconferencing.18 EOIR,

in turn, issued regulations that allow videoconferencing at the unfettered discretion of the
Immigration Judge.19 Under the EOIR regulations, judges can use videoconferencing for
preliminary hearings, called “Master Calendars”, for “Individual Calendars” (hearings on
the merits); or not at all. Even in the case of hearings involving children, EOIR takes the
position that there should be a presumption in favor of videoconferencing.20 While the
regulations require the consent of an immigrant for a merits hearing to be held by
telephone, no consent is required for a videoconferencing hearing.21 Some individual

16

See INS v. Lopez-Mendoza, 468 U.S. 1032, 1038 (1984).

17

See Rahill letter, Appendix B, page 1.

18

8 U.S.C. § 1229a(b)(2)(A) (2005) (“The proceeding may take place . . . through video conference”).

19

8 C.F.R. § 1003.25(c) (2005) (“An Immigration Judge may conduct hearings through video conference
to the same extent as he or she may conduct hearings in person”).

20

EOIR, Interim Operating Policies and Procedures Memorandum 04-07: Guidelines for Immigration
Court Cases Involving Unaccompanied Alien Children (Sept. 16, 2004), 9 Bender’s Immigration Law
Bulletin 1321, 1325 (2004) (“when handling cases involving unaccompanied alien child respondents, if
under ordinary circumstances the hearing would be conducted by video conference, the immigration judges
should determine if particular facts are present in the case to warrant an exception from the usual
practice”). This policy is contrary to standards issued by the American Bar Association. See AMERICAN
BAR ASSOCIATION, COMMISSION ON IMMIGRATION, STANDARDS FOR THE CUSTODY, PLACEMENT AND
CARE; LEGAL REPRESENTATION; AND ADJUDICATION OF UNACCOMPANIED ALIEN CHILDREN IN THE UNITED
STATES 63 (2004) (“The Child’s right to be present at any proceeding requires all proceedings, including
both master calendar and merits hearings, to be conducted live and not via videoconference”).
21

8 C.F.R. § 1003.25(c).
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courts appear to have made informal decisions to use videoconferencing for certain types
of cases but not for others. In Chicago, the court declined to use videoconferencing for
merits hearings up until June 2005, when the Chicago Immigration Court seemed to
abruptly shift its policy and began to use videoconferencing for all hearings, including
merits hearings. Until June, detainees were driven to the Chicago Court for merits
hearings.
EOIR touts the increased efficiency achieved through the use of
videoconferencing.22 To date, there has been no study evaluating the advantages and
disadvantages of videoconferencing in immigration court. The one federal court to
consider a challenge to the use of videoconferencing in an immigration (asylum) hearing
found that the technology had the potential to skew a judge’s credibility determination.23
Much of the literature on videoconferencing concerns its use in criminal court.24
Commentators have focused particularly on the risk that videoconferencing may skew a
court’s perception of defendants or other witnesses through its failure to convey subtle
nonverbal cues, its interference with ordinary eye contact, and the possibility that camera

22

See Rahill letter, Appendix B at page 4.

23

Rusu v. INS, 296 F.3d 316, 322 (4th Cir. 2002) (“video conferencing may render it difficult for a
factfinder in adjudicative proceedings to make credibility determinations and to gauge demeanor”). The
court also noted the diminished effectiveness of the asylum applicant’s attorney in videoconferencing
cases. Id. at 323. However, the court ultimately denied the applicant’s due process claim, finding that he
could not show actual prejudice from the use of videoconferencing because the changed political climate in
his native Romania defeated his claim that he would suffer persecution there.

24

See, e.g., Anne Bowen Poulin, Criminal Justice and Videoconferencing Technology:The Remote
Defendant, 78 Tul. L. Rev. 1089 (2004); Roth, supra note 12; Diane M. Hartmus, Videotrials, 23 Ohio
N.U. L. Rev. 1 (1996); Jeffrey M. Silbert, Una Hutton Newman & Laurel Kalser, Telecommunications in
the Courtroom: The Use of Closed Circuit Television for Conducting Misdemeanor Arraignments in Dade
County, Florida, 38 U. Miami L. Rev. 657 (1984); Gordan Bermant & M. Daniel Jacubovitch, Fish Out of
Water: A Brief Overview of Social and Psychological Concerns about Videotaped Trials, 26 Hastings L.J.
999 (1975).
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angles or screen size will distort perceptions of a witness’s affect.25 Criminal defendants,
who lack make-up, coaching, and winning wardrobes, are unlike the photogenic persons
we are accustomed to seeing on television, and this disconnect with one’s expectations
has the potential to impact decision-makers’ perceptions negatively.26 A defendant
appearing from a remote facility (often inside a prison)
Studies confirm that
people evaluate those with
whom they work face-toface more favorably than
those with whom they
work over a video
connection.

may not exhibit the demeanor one expects in a
courtroom.27 Studies, moreover, confirm that people
evaluate those with whom they work face-to-face more
favorably than those with whom they work over a video

connection.28 Studies indicate that fact-finders empathize more with live witnesses,29 and
that decision makers are less likely to be sensitive to the impact of negative decisions on
physically remote persons.30 Finally, commentators have pointed to the possibility that
videoconferencing may make it more difficult for criminal defendants to understand what
is happening in court, adding yet another level of marginalization for people who are

25

Poulin, supra note 24, at 1108-10.

26

Id. at 1112-13, 1127-28.

27

Id. at 1125.

28

Gene D. Fowler & Marilyn E. Wackerbarth, Audio Teleconferencing Versus Face-to-face Conferencing:
A Synthesis of the Literature, 44 W. J. Speech Comm. 236, 245 (1980); John Storck & Lee Sproull,
Through a Glass Darkly: What Do People Learn in Videoconferences?, 22 Hum. Comm. Res. 197, 201
(1995).

29

Gail S. Goodman, et al., Face-to-Face Confrontation: Effects of Closed-Circuit Technology on
Children’s Eyewitness Testimony and Jurors’ Decisions, 22 L. & Hum. Behav. 165, 195 (1998); Graham
Davies, The Impact of Television on the Presentation and Reception of Children’s Testimony, 22 Int’l J.L.
& Psychiatry 241, 248 (1999)
30

Stanley Milgram, Some Conditions of Obedience and Disobedience to Authority, 18 Hum. Rel. 57, 63-65
(1965).

18

already disproportionately undereducated and indigent members of racial minorities.31
EOIR does not acknowledge any of these issues in its materials concerning
videoconferencing.32

31

Poulin, supra note 24, at 1134.

32

Supra notes 7 and 20.
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PART TWO
The Chicago Immigration Court

Downtown Chicago Videoconference Courtroom:
View from the Immigration Judge’s desk.
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Removal Proceedings in Chicago
In order to understand the impact of videoconferencing, readers must have a
rudimentary understanding of the Chicago Immigration Court, and the laws and
procedures that govern it. There are seven judges in the Chicago Immigration Court,
which has jurisdiction over cases arising in Illinois, Wisconsin, and Indiana. The
immigration judges hear both detained and non-detained cases.33 The detained cases are
placed on an expedited docket and are typically resolved in a matter of months, as
opposed to the non-detained cases, which may take years. In Chicago, the detained cases
comprise the majority of the cases that are heard through videoconferencing.34
Immigrants in detention within the jurisdiction of the Chicago court are
principally held in five facilities located in Illinois and Wisconsin.35 Many of them have
committed crimes, but often the crimes were committed in the distant past, and were
punished with suspended sentences, probation, or mere supervision. Immigrants may
have been arrested when they were going through customs after leaving the country for a
vacation, when they tried to become citizens, or when they applied for some other
immigration benefit. Some of the people in detention have committed no crime at all,
such as those who arrive at a port of entry in the United States and ask for asylum.

33

In February 2005, the Chicago Immigration Court placed all detained cases on the docket of a single
judge, Immigration Judge George Katsivalis.

34

Immigration Judges in Chicago handle two other types of videoconference hearings. Institutional
Hearings for aliens serving a sentence of incarceration in the Illinois Department of Corrections are held at
the State of Illinois Building (the Thompson Center) with the State’s own videoconferencing equipment.
Videoconference hearings are also used for cases arising in Kansas City, MO, and Omaha, NE.

35

These facilities are the Dodge County Detention Center in Juneau, WI; the Kenosha County Detention
Center in Kenosha, WI; the McHenry County Jail in Woodstock, IL; the Ozaukee County Jail in Port
Washington, WI; and the Tri-County Detention Center in Ullin, IL. It takes approximately five to six hours
to drive to the Tri-County Detention Center from Chicago.
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Immigration law is arcane, often depending on counter-intuitive distinctions.36
Persons in removal proceedings, for instance, may be either “inadmissible” or
“deportable.”37 “Inadmissible aliens” are persons attempting to enter the United States
for the first time or persons who have resided in the United States permanently but have
left the country temporarily and seek readmission. “Deportable aliens,” on the other
hand, are persons physically present in the United States who have been found in an
unlawful status, have applied for an immigration benefit and been denied, or have lawful
status here but have been charged with having violated the immigration laws in some
way. The grounds of inadmissibility and deportability are similar, but not identical. In
either case, DHS can detain both inadmissible and deportable persons pending a decision
on their removal. All removal hearings can be held by videoconferencing, regardless of
the seriousness of the alleged immigration law violation.
In general, persons may be removed for entering without inspection, lacking
proper immigration documentation, or overstaying a visa; for crimes that they have
committed; for being indigent if they are at risk of becoming a “public charge”; healthrelated grounds, or for terrorism or other security concerns.38

36

Of this trait, Judge Kaufman (who presided over the notorious Rosenberg trial) once remarked: “We
have had occasion to note the striking resemblance between some of the laws we are called upon to
interpret and King Minos’s labyrinth in ancient Crete. The Tax Laws and the Immigration and Nationality
Acts are examples we have cited of Congress’s ingenuity in passing statutes certain to accelerate the aging
process of judges. In this instance, Congress, pursuant to its virtually unfettered power to exclude or deport
natives of other countries, and apparently confident of the aphorism that human skill, properly applied, can
resolve any enigma that human inventiveness can create, has enacted a baffling skein of provisions for the
I.N.S. and courts to disentangle.” Lok v. INS., 548 F.2d 37, 38 (2d Cir. 1977).

37

Compare 8 U.S.C. § 1182 (general classes of aliens ineligible to receive visas and ineligible for
admission; waivers of inadmissibility) with 8 U.S.C. § 1227 (general classes of deportable aliens).

38

See 8 U.S.C. §§ 1182, 1227.
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Where immigrants are entitled to a hearing before an immigration judge, removal
proceedings are commenced by the service of a charging document, called a “Notice to
Appear” (NTA).39 Following service with this document, the immigrant is summoned to
appear at a preliminary hearing, called a “Master Calendar” hearing. In spite of the
complexity of immigration law, there is no right to counsel paid for by the government in
immigration proceedings, and many immigrants are unrepresented. After one or more
Master Calendar hearings, an immigrant may (if eligible for some relief) be scheduled for
an “Individual Calendar,” or merits hearing, which is a final evidentiary hearing.
Detained immigrants within the
jurisdiction of the Chicago court often do not
receive advance written notice of their first
Master Calendar hearing. The Chicago
Immigration Court does not send notice

The Chicago Immigration Court does
not send notice directly to the
immigrant at his or her place of
detention. . . . As a result, immigrants
receive insufficient advance notice of
the hearing, and no notice that their
hearing will take place through
videoconferencing.

directly to the immigrant at his or her place of detention, but to the Chicago ICE office,
which ICE lists as the immigrant’s address for all detained NTAs filed with the
Immigration Court. ICE asserts that it provides this notice to detained immigrants on the
morning of their first court appearance, when they are awakened as early as 3:00 a.m. to
be transported to the remote videoconferencing hearing room in Broadview, a Chicago
suburb.40 As a result, immigrants receive insufficient advance notice of the hearing, and
no notice that their hearing will take place through videoconferencing.
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8 U.S.C. § 1229 (initiation of removal proceedings).
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It may seem odd for ICE to transport detainees hundreds of miles only to stop a few miles outside
Chicago. It is our understanding that ICE prefers not to bring detainees these last few miles because traffic
can be congested during rush hour, when detainees are transported to and from downtown Chicago.
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At the Master Calendar hearing, the judge is required to advise the immigrant of
his or her right to representation (at no expense to the government), the right to a
continuance to obtain counsel or prepare a defense, and the availability of free legal
services. The judge ideally uses the hearing to learn the basic facts of the case, whether
the NTA was properly served, and what applications for relief may be filed. The
immigrant will typically plead to the charges in the NTA. If the immigrant admits and
concedes the charges, (s)he may indicate which applications for relief the (s)he intends to
file with the Court. 41 If there are contested issues of law, the court may set a briefing
schedule and schedule another Master Calendar hearing to address these issues, or the
judge may decide the issue then and there. The judge often issues a ruling as to whether
the immigrant is subject to removal as
charged at the Master Calendar hearing.
If the immigrant agrees to removal, the

Although EOIR materials describe
Master Calendar hearings as a kind of
preliminary hearing, Immigration
Judges often make decisions at Master
Calendars that have sweeping import.

court may consider motions for voluntary
departure or withdrawal of an application for admission.42
Although EOIR materials describe Master Calendar hearings as a kind of
preliminary hearing, Immigration Judges often make decisions at Master Calendars that
have sweeping import. First, though it is technically not part of the Master Calendar
hearing, judges often hold a bond hearing immediately before or after a videoconference

41

An immigrant may file various applications for relief from removal, which, if granted, will allow
him/her to maintain or be granted lawful status to remain in the United States. See, e.g., 8 U.S.C. § 1229b
(providing for the “cancellation of removal” of lawful permanent residents convicted of certain crimes);
8 U.S.C. § 1158 (providing for asylum status to be granted to immigrants who have a well-founded fear of
persecution). In many cases, an immigrant is eligible for relief from removal even where the Immigration
Judge has found her inadmissible or deportable as charged on the NTA.
42

See EXECUTIVE OFFICE OF IMMIGRATION REVIEW, IMMIGRATION JUDGE BENCHBOOK Ch. IV.III, V.II.B
(2001).
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Master Calendar hearing. Bond hearings are of great importance to an immigrant.
Release on bond can mean the difference between having one’s freedom and being able
to prepare a defense, and trying to stave off removal from detention, spending months,
even years in a jail cell, at a significant distance from family and counsel. Second, judges
often make rulings at Master Calendar hearings that dispose of a case, including rulings
on complex legal issues regarding inadmissibility or deportability, or findings that an
immigrant is ineligible for any relief before the Court. Moreover, it is not uncommon for
Immigration Judges to make factual findings at Master Calendar hearings, even though
there is no authority for treating Master Calendar hearings as evidentiary hearings.
Immigration Judges can – and do – enter final orders of removal at Master Calendar
hearings.
Videoconference Hearings in the Chicago Immigration Court
The Chicago videoconference court does not look like other courtrooms. Located
on the nineteenth floor of an office tower, the courtroom looks nothing like the stark and
formal chambers of the nearby Dirksen Building (federal court) or the Daley Center (state
court). The judge’s “bench” is really just a table. The attorney for the government (the
“trial attorney”) and the attorney for the immigrant sit facing each other at tables adjacent
to the bench, within reach of the television. The Chicago videoconference court has a
copy machine, printer, and ample office supplies. A fax machine did not exist in the
Chicago courtroom or at the remote site during the time we observed hearings.
A Spanish-speaking interpreter sometimes sits at the immigrant attorney’s table,
translating exactly what the judge tells him or her to translate and nothing more. The
interpreter often serves as a de facto clerk of the Immigration Court, passing files to the
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judge, printing and delivering notices or other documents to counsel, and organizing the
court call for the Master Calendar hearings. When an immigrant does not speak English
or Spanish, the judge typically uses a telephonic translation service. During the time that
we observed hearings, the judge called the interpreter through a speaker-phone at the
Chicago court. The detainee heard the interpreter at the remote site through the same
microphone that picked up the speech of the judge and the attorneys; the detainee did not,
in other words, have any direct telephone connection to the interpreter.42 The judge did
not advise the detainee that he was using a telephone interpreter, and the judge did not
tell the interpreter that the detainee was appearing by videoconferencing. On rare
occasions, interpreters who spoke languages other than Spanish were physically present
for Master Calendar hearings. When in-person interpreters were used, they appeared at
the Chicago court, and not at the remote site.
A television with a 27-inch screen is set up in front of the tables, and cameras
project an image of the immigrant onto the television. During our observation period,
spectators could watch their detained family member on another television, situated in
front of the gate separating the attorneys and judge from the rest of the courtroom.43 The
judge controls the television cameras with a remote control and typically focuses on the

42

The Chicago Immigration Court has recently begun using telephonic interpreters for Spanish-speaking
immigrants too. The Court now uses, when it is functioning, a technology that feeds the interpreter’s voice
directly through the television.

43

This television does not exist in the new videoconferencing courtroom, and family members can no
longer see their relative at the hearing.
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immigrant’s upper body.44 There is a device for projecting documents onto the television
screen, so that the immigrant can view them.
At Broadview, the remote site, immigrants sit in a row of chairs in a narrow
hallway while they wait for their hearings. An ICE guard escorts them one-by-one in and
out of a small room with an open door, a 27-inch television, a small table and two chairs
– one for the guard, and one for the immigrant. Although attorneys may, in theory,
appear at Broadview to represent their clients, few choose to do so, since appearing at
Broadview means sacrificing access to the court, the trial attorney, and files, and losing
the ability to gauge the dynamics of the courtroom.45 The guard sits next to the
immigrant, regulates the equipment, and performs clerical duties like giving application
forms to immigrants and checking the general Broadview fax machine for documents
sent by the Court. From his chair, the immigrant can watch the judge, the attorneys, and
the interpreter (if there is one) in Chicago.
The judge and attorneys often carry on lengthy, untranslated conversations off the
record. Court proceedings are not transcribed by a stenographer but taped from a
recorder controlled by the judge. The judge usually commences the hearing by asking
the immigrant his or her name to assure that the equipment is functioning properly. After
that initial exchange, the judge and the attorneys typically ignore the immigrant until the
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According to the EOIR, its videoconferencing technology has the capability to display frames within a
frame, so that the court and the detainee can see how each appears to the other. We did not see the Chicago
court use this function.

45

It is so unusual for attorneys to appear at Broadview that when one attorney from the Legal Assistance
Foundation of Metropolitan Chicago did so, he was at first told by the ICE guard that he was not permitted
to sit with his client in front of the videoconferencing monitor.
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conclusion of the hearing, when the judge will order the interpreter to translate the
judge’s rough summary of what has been ordered at the hearing.46

46

For another description of a typical videoconferencing hearing, see Peggy Gleason, Realty TV for
Immigrants: Representing Clients in Video Conference Hearings, 5 Bender’s Immigration Bulletin No. 17
(2000).
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PART THREE
Methodology

Downtown Chicago Videoconferencing Courtroom:
Clerk’s desk (left) and Immigration Judge’s desk (center),
with speaker phone and additional supplies.
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Observed Hearings
Staff at the Legal Services Center for Immigrants at LAF trained approximately
fifteen law students and volunteers on basic immigration law, the nature of Master
Calendar hearings, and observation and data recording techniques. Center staff held a
one- to two-hour training session for observers. Once trained, each observer attended
several Master Calendar hearings conducted by videoconferencing in the “Ceremonial
Court Room” at the Chicago Immigration Court. In total, observers witnessed 110
hearings (involving 112 immigrants) over the course of the summer and fall of 2004. 47
Each hearing lasted between five and forty-five minutes, and observers usually watched
several hearings at a single sitting. Observers viewed Master Calendar hearings before
five different judges.48 In order to minimize any “observer effect” – that is, changes in
behavior when people are aware they are being observed – we did not inform the court
that the hearings were being monitored.
We would have preferred to compare these results with observed results from a
control group of in-person detained Master Calendar hearings. Unfortunately, there was
no control group available during this study.49 Even with the absence of a control group,

47

Some immigrants’ cases were consolidated into a single hearing and some immigrants were observed in
multiple hearings, though the observation of the same immigrant occurred randomly.

48

These five judges were the only judges that conducted detained Master Calendar hearings by
videoconferencing during the summer and autumn of 2004. One judge declined to use videoconferencing
for reasons of which we are unaware, since we were barred by EOIR from interviewing judges.

49

During the time that we conducted our court observations, very few detained Master Calendar hearings
were performed without videoconferencing. The few in-person hearings that took place were adjudicated
by the one judge who did not use videoconferencing for any hearings. We considered conducting
observations on non-videoconference detained Master Calendar hearings in the spring of 2005, when there
was a brief window of time during which detained hearings were being done in-person, but these hearings
were again before only one judge, who did not conduct any hearings by videoconferencing. It would have
been impossible when comparing videoconferencing outcomes to non-videoconferencing outcomes to
determine which differences were attributable to videoconferencing and which to a judge’s particular habits
and style. We also considered using in-person, non-detained Master Calendar hearings as a control group,
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we expected to collect useful information in two main areas: (a) the types and prevalence
of videoconferencing-related problems during hearings, and (b) the hearing outcomes.
We expected this information to allow us to assess the potential seriousness of any
problems related specifically to videoconferencing proceedings.
Observers were given questionnaires to complete for each hearing.50 They
recorded basic facts (the immigrant’s name, country of citizenship, the name of his or her
lawyer, the alleged basis for removal, etc.). The monitoring sheet also asked observers to
note issues relating to the following categories: interpretation, technical quality, access to
counsel, and testimony and evidence. In each of these categories, observers were asked
to specify what problems, if any, had occurred. For example, with respect to technical
issues, there were checkboxes next to subcategories such as “equipment malfunction,”
“image freeze,” and “transmission delays.” Observers were asked to comment on any
problems that they reported. The monitoring sheet also included questions about whether
observers had noted any other issues related to hearing procedures, the judge’s use of
videoconferencing, and the outcome of the hearing.51

but the substantial differences between cases of detained immigrants and cases of immigrants who are not
detained made comparisons between these two groups inappropriate.
50

See Hearing Monitoring Sheet, at Appendix G.

51

When recording hearing outcomes, some observers did not differentiate between decisions of removal
(deportation) and voluntary departure, nor did they differentiate between continuances for more Master
Calendar hearings or continuances for merits hearings. Consequently, we aggregated case outcomes of
removal and voluntary departure into one outcome category; we also aggregated continuances to Master
Calendar and merits hearings into another category.
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The results from these monitoring sheets were analyzed using SPSS statistical
software. Chi-square tests were used to compare outcomes of different groups, and
differences were considered statistically significant if they had a p-value of .05 or less.52
Interviews with Attorneys
Observers recorded the names of the attorneys representing immigrants, and of
these, we randomly selected seventeen to contact for interviews. Volunteers contacted
these attorneys and explained that we were conducting a study identifying the strengths
and weaknesses of videoconferencing in detained Master Calendar hearings. Fourteen
attorneys consented to give interviews, each of which lasted between 15 and 40 minutes.
Ten of these attorneys worked at private firms, and four worked at nonprofit legal
organizations. All attorneys interviewed had represented immigrants in two or more
videoconference hearings.
We used a semi-structured interview technique: that is, interviewers asked all of
the listed questions and encouraged attorneys to elaborate on responses during the
interview.53 Interviewers asked attorneys for their general impressions about the use of
videoconferencing in immigration court. Interviewers then asked about the occurrence
and severity of technical, interpretation, access to counsel, and evidentiary/testimonial
complications. After approximately half of these interviews were completed, we revised
the interview schedule to include specific questions about the potential strengths of

52

Statistical significance means that the differences observed between two categories are sufficiently
substantial and consistent so that it is highly unlikely that the observed differences are random. For
example, there is a statistically significant difference in the likelihood of removal between represented
detainees and unrepresented detainees at the .05 level. This means that there is at least a 95% probability
that the different rates in removal that we observed in our study reflect a real difference in rates of removal
for unrepresented detainees compared to represented detainees in general.
53

See Appendix H for the interview schedules.
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videoconferencing, particularly about whether videoconferencing increased the
effectiveness, efficiency, or security of the hearing process. Attorneys indicated whether
they preferred videoconferencing or in-person hearings and gave recommendations for
the improvement of videoconferencing.
Efforts to Interview Detained Immigrants
We were not permitted to observe videoconference hearings at the Broadview
detention center to see how they worked from the immigrants’ perspective. We tried to
interview immigrants about their experiences using videoconferencing, but we
encountered several obstacles in contacting detained immigrants. First, we faxed letters
to immigrants whose hearings we had observed, inviting them to contact us for an
interview. 54 Although we sent letters to approximately 20 immigrants, we received only
two calls in response. A private attorney visited the Kenosha County Detention Center in
Kenosha, Wisconsin and conducted two interviews for this project. When we attempted
to conduct additional in-person interviews at the Kenosha facility, ICE denied us access
to the detained immigrants. ICE later notified us that under no circumstances would we
be permitted to speak with immigrants whom we were not representing or considering
representing.55 We then mailed approximately 14 questionnaires to immigrants randomly
selected from a recent Master Calendar docket list but received almost no responses.
Again, in a majority of cases, we were unable to ascertain whether questionnaires reached
the immigrants, and if they did, whether immigrants were uninterested in participating or
merely unable to communicate with us.

54

These faxed letters explicitly stated that interviews were for research purposes only.

55

In-person meeting with Deborah Achim, Field Director of ICE, Chicago on March 18, 2005.
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In total, we conducted two interviews by telephone and two in person at a
detention facility, and we received two partially completed questionnaires. We
considered these data when analyzing other qualitative data to see if there were major
discrepancies between these immigrants’ experiences with videoconference hearings and
the experiences the attorneys described. We saw none; however, the limited amount of
data we were able to gather prevented us from incorporating the perspectives of
immigrants into this study, as we had hoped to do.
Questionnaire from the Executive Office for Immigration Review
We made a written request to the Executive Office for Immigration Review to
interview Chicago Immigration Judges about their experiences with videoconferencing.
EOIR denied our request but agreed to respond to written questions.56
Questionnaire from the Department of Homeland Security
We made a written request to the Department of Homeland Security, Office of the
Chief Counsel, to answer a series of questions about the experience of trial attorneys with
videoconferencing. DHS did not respond to our request.

56

See Appendix B.
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PART FOUR
Analysis

Downtown Chicago Videoconference Courtroom:
Seating area for the public, which includes a separate television for
viewing individuals at the remote courtroom. (EOIR’s current courtroom,
now located elsewhere, has no television for public view of the remote site.)
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Observers witnessed problems caused or exacerbated by videoconferencing
technology in nearly half of the observed hearings in the Chicago Court.

Table 4.1: Problems Experienced by Immigrants During Videoconference Hearings
Type of Problem Experienced
Access to Counsel

Count
(of 110 hearings)
14

Percent of All
Hearings
12.7%

Evidentiary/Testimonial

17

15.5%

Interpretation

15

13.6%

Equipment/Technological

22

20%

Total Hearings with 1 or more
Problems*

49

44.5%

* Because many immigrants experienced more than one type of problem during their hearings, the “total
hearings with 1 or more problems” count is less than the combined row counts.

It is important, as an initial matter, to note that substantial issues were often adjudicated
in these hearings. In fact, almost 30% of the hearings we observed ended in the
immigrant receiving an order of removal. We discuss our detailed findings in the
following pages.
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Technical Problems in the Courtroom
Equipment problems in the courtroom are common: of the hearings we observed,
one in five had at least one equipment problem, usually short-term equipment
malfunctions or poor sound quality (poor sound quality affected at least one in ten
hearings). 57 Image freezes or transmission delays were relatively rare, although one
observer reported that an entire day’s worth of hearings had to be postponed because the
visual images kept freezing until the system finally crashed.
There did not appear to be any

Both attorneys and observers indicated
that if there were severe technical
problems, the judge was likely to reschedule the hearing. The major
concern expressed by attorneys about
technical problems was that these
mishaps slowed the process down and
led to continuances that could have
been avoided if the hearings had been
held in person.

strong relationship between the occurrence
of technical problems and the outcome of
the hearings – that is, detained immigrants
who experienced equipment difficulties
were not more likely to be ordered

removed than those who did not. In fact, both attorneys and observers indicated that, if
severe technical problems arose, the judge was likely to reschedule the hearing. The
major concern expressed by attorneys about technical problems was that these mishaps
slowed the process down and led to continuances that could have been avoided if the
hearings had been held in person.

57

One or more technical equipment failure occurred in 22, or 20%, of the observed hearings.
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Technical Problems at the Detention Facility
Given ICE’s refusal to allow us to interview detained immigrants or observe
Master Calendar hearings at Broadview, it was much more difficult to assess the
adequacy of the Broadview equipment. Only one attorney interviewed said that he had
ever gone to Broadview and represented a client
there. This attorney said that he could only
understand about 80% of what the judge and trial
attorney said, although nobody in the court in
Chicago seemed to perceive any communication

Only one attorney interviewed said that he
had ever gone to Broadview and
represented a client there. This attorney
said that he could only understand about
80% of what the judge and trial attorney
said, although nobody in the court in
Chicago seemed to perceive any
communication difficulties.

difficulties. Observers in the courtroom did not see judges making clear efforts to ensure
that the immigrant could adequately hear what was happening in court. Often the judge
seemed to assume that asking the immigrant his or her name and getting an audible
response was a sufficient test of the sound equipment.
Access to Counsel
We found that videoconferencing creates a major barrier to a detained
immigrant’s access to counsel. In theory, there are two potential types of access to
counsel problems: (a) not being able to obtain counsel at all, and (b) having trouble
making contact with an attorney who has agreed to represent the immigrant.
Videoconferencing did not appear to have an adverse impact on the first type of access
problem: almost all unrepresented immigrants received a list of free legal services
providers and were given additional time to find an attorney if they requested it.
However, videoconferencing did undermine the ability of immigrants to confer with their
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representatives. The observers witnessed problems in about one in six hearings with
represented immigrants.58
The attorneys we interviewed explained advocate-client communication in the old
system to show how videoconference hearings have made communication more difficult.
Because removal cases for this region (Illinois, Indiana, and Wisconsin) are heard in
Chicago, immigrants routinely seek assistance from Chicago-based attorneys. ICE
detains immigrants in distant facilities, however, so it is rare for Chicago lawyers to
consult with their clients in person before the hearing. Under the pre-videoconferencing
system, Chicago attorneys could meet with their clients in ICE visitation rooms at the
courthouse immediately before the hearing began. Because ICE now brings detained
immigrants to a locked facility in suburban Broadview, rather than to court in downtown
Chicago, attorneys are unable to speak privately with their clients before the actual
hearing. One attorney explained, “No [detainee] is kept near an attorney. My client is
being held in Kenosha [Wisconsin, about 1.5 hours from Chicago], but some people are
held 3 to 4 hours away. Representation is becoming more and more difficult.”
Thus, the first impediment to sufficient and proper representation, once counsel is
obtained, is that videoconferencing makes it more difficult for an attorney to consult with
the client before the hearing.
The second common complaint is that videoconferencing makes any private
consultation during the hearing impossible. Only one attorney reported being able to
speak to the immigrant by seeking time to consult and asking the judge to clear the court.
The vast majority of lawyers believed that private conference was impossible. Observers

58

Access to counsel problems occurred in 14, or 12.7%, of the observed hearings.
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regularly witnessed attorneys and clients becoming frustrated because they had no
privacy. In one observed hearing, an attorney asked to speak to the immigrant in private.
In this case, the trial attorney left the
courtroom, although other court officials did
not. The detention officer at Broadview did
not leave the room either. Observers never

The vast majority of lawyers
believed that private conference
was impossible. Observers
regularly witnessed attorneys and
clients becoming frustrated
because they had no privacy.

saw a judge outright deny a lawyer’s request to speak with the client privately.
In most cases, these impediments to attorney-client communication seemed to
slow the hearing process. One attorney explained that he would never ask a question or
do anything else in court that he and his client had not discussed beforehand. Since the
lawyer and his client could not speak privately during the hearing, the lawyer would ask
for a continuance if any unexpected issues arose, thus slowing the overall pace of that
immigrant’s case. In most cases, attorneys would ask for a continuance or for a merits
hearing. In a small number of cases, observers saw the outcome of the immigrant’s case
actually changing in the course of a videoconferencing hearing, as in the following
example:
The immigrant decided during the hearing to just accept the charges and return to
his country. At that, the attorney requested to be relieved, and the immigrant
granted his wish. I wonder whether things would have gone differently if the two
had a chance to speak in private.
Interpretation Problems
Language interpretation is a serious problem in the Chicago court, and
videoconferencing exacerbates it. Observers witnessed interpretation problems in 14% of
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all hearings and in almost 30% of hearings in which interpreters were used.59 Because the
typical observer was not fluent in the native language of the observed immigrant, Table
4.2 includes only the miscommunications that were apparent to non-speakers of the
immigrant’s language. For example, one observer saw the following incident occur:
The interpreter asked [the] immigrant if the woman in Chicago on screen was his
lawyer. He said yes, and the interpreter translated his answer as "no."
Fortunately, the immigrant realized and fixed the error.
In situations like these, someone in court perceived and drew attention to the
miscommunication. It is probable that there were other interpretation failures that went
unnoticed by both courtroom participants and the observer; consequently, the true rate of
interpretation problems may be substantially higher than 30%.
The vulnerability of interpreter-dependent immigrants is highlighted by two
striking statistics: first, interpreter-dependent immigrants were much more likely to
experience other videoconferencing-related problems during their hearings, and second,
interpreter-dependant immigrants experienced a much higher rate of removal orders
during Master Calendar hearings.

59

In the 33 hearings in which interpreters were used, 9 were noticeably affected by miscommunication
between the interpreter and the immigrant.
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Table 4.2: Use of Interpreter and Frequency of Problems60
Problems
Occurred
Hearings with no
interpreter
(% of row total)
Hearings with
interpreter
(% of row total)
Total
(% of row total)

No Problems
Occurred

Total

26
(33.8%)

51
(66.2%)

77
(100%)

23
(69.7%)

10
(30.3%)

33
(100%)

49
(44.5%)

61
(55.5%)

110
(100%)

Immigrants who used interpreters were statistically more likely to have
difficulties with videoconferencing. As shown above, 70% experienced problems, while
only 33% of immigrants without interpreters had any trouble. The higher frequency of
problems was largely due to a higher rate of interpretation difficulties, but interpreterdependent immigrants also tended to experience more technical problems, access to
counsel issues, and testimonial and evidentiary problems than immigrants who did not
use interpreters. Immigrants who depended on interpreters had a statistically higher rate
of experiencing evidentiary-testimonial complications, such as not having access to
charging documents.
An immigrant who relied on an interpreter had a statistically higher chance of
removal as well. Almost one-half of those using interpreters received removal orders
during their videoconference hearing, as opposed to 23% for English-speaking
immigrants.61 This is a difficult trend to unravel – we did not have enough data to make
60

Cited problems included technical failures, access to counsel, the presentation of evidence, and
interpretation.

61

18 (or 23.4%) out of 77 English-speaking immigrants received removal orders, while 16 (or 48.5%) of
33 non-English speakers received removal orders.
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a full assessment of the relationship between interpretation problems and removal orders.
The trend is complicated by our finding that almost all of the deported immigrants were
Latino in origin; thus, Latino immigrants who needed Spanish-English interpreters fared
much worse than Latinos who did not.
There are a multitude of potential explanations for this phenomenon, and we
cannot definitively identify the strongest one.
However, one common observation may provide
some insight into the relationship between removal

Observers consistently reported
that most of what was said at the
hearings was not translated for
immigrants, even when immigrants
did not have legal representation.

and language. Observers consistently reported that most of what was said at the hearing
was not translated for immigrants, even when immigrants did not have legal
representation. It must be assumed that many immigrants who depended on interpreters
had no idea of what was happening in their cases. One observer described the
phenomenon this way:
The majority of the hearing was conducted without the inclusion of the interpreter
and therefore the immigrant. The immigrant was addressed at the beginning of
the hearing and after the judge presented an official oral decision.
We saw that judges, trial attorneys, and even defense attorneys routinely ignored
immigrants during Master Calendar hearings. This finding is consistent with the
literature concerning videoconferencing, which indicates that remote litigants are less
likely to participate in the proceedings than persons who are physically present in court.62
This inattention may be detrimental to all detained immigrants, but it is particularly
problematic for unrepresented detainees and non-English speakers who have no way of
knowing what the trial attorney and judge are discussing.

62

Poulin, supra note 24, at 1141.
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The interpreter was located in the courtroom or translated by phone (phone
translation is the rule in the case of languages other than Spanish). In the few hearings
we observed with non-Spanish interpreters, we saw serious problems. One observer
reported that four Mandarin-speaking immigrants had a group hearing, and that it was
“chaotic.” On five occasions, observers reported that the court seemed reluctant to use an
interpreter, even when it appeared that the immigrant could not understand everything
that was said in the courtroom. One observer described the case of an Arabic-speaking
immigrant: “The immigrant spoke English, but imperfectly. He told long, somewhat
jumbled stories. His lawyer requested an interpreter and the judge deemed it
unnecessary.” In other cases, observers made comments like the following: “There was
no interpreter and I got no sense that the immigrants understood what was going on.”
A few attorneys discussed their frustration with the interpretation procedures.
Some attorneys complained about the distance between the interpreter and the immigrant.
Two attorneys mentioned that interpretation over the phone was often difficult or
“messy,” and others suggested having the interpreter at Broadview. However, as one
attorney pointed out, most attorneys have limited foreign language abilities, and they are
often not able to evaluate the effectiveness of any interpretation. We suggest that the
immigrants themselves, and possibly the interpreters, would be the best sources for more
information about how videoconferencing affects courtroom interpretation.
The Presentation of Evidence and Testimony
Problems concerning the presentation of evidence and testimony were relatively
common in our observed hearings – about one in six immigrants experienced some type
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of problem.63 Some of these stemmed from poor use of technology. On several
occasions, when the document projector was broken, the judge just held documents up to
the camera. Observers reported that immigrants squinted to see documents, but could not
tell whether the immigrant could actually read the text. Likewise, immigrants had
difficulties presenting paperwork to the judge: in one case, “the immigrant tried to show
[the] judge documents, such as [a] newspaper article of him being tortured in Ghana and
[a] letter requesting him in Hong Kong, but the Judge could not see.”
Not having documents in court was the evidentiary problem most commonly
noted by observers. Several attorneys likewise mentioned the inability to share important
legal documents between the court in Chicago and the client at Broadview. If the
immigrant needed an application or form, for example, the court could not simply hand it
to him. One attorney explained:
An efficient system of communication between Broadview and the court would
improve things. Often times not everything will reach the detainee. We’ll say,
‘I’ll fax you later.’ The detainee will get 10 out of 15 pages and they are usually
not complete. Some way to make all this simultaneous would help.
Echoing a concern found in the literature on videoconferencing, the attorneys we
interviewed worried that videoconferencing undermined the judge’s ability to assess the
immigrant’s credibility. One attorney pointed out that split-second delays in the video
transmission made the image “choppier” in a subtle way and made the immigrant appear
less truthful. Others commented that emotions were less clearly communicated over
videoconferencing. One attorney said, “Recently my client was nervous and his
testimony came across as unreliable.” Other attorneys expressed the sense that judges

63

In seventeen, or 15.5%, of 110 hearings, immigrants experienced one or more evidentiary/testimonial
problems.
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were likely to feel more emotionally distant from and apathetic to an immigrant on a
television screen. 64
This sense was seconded by at least
[The immigrant] was sobbing. She
looked like she was a teenager. No one
even noticed how stressed out she was.
Everyone was stapling exhibits and
passing papers, and then it was over.

one of our observers, who was alarmed by
the degree of indifference displayed by
judges and attorneys in videoconference
hearings:

[The immigrant] was sobbing. She looked like she was a teenager. No one even
noticed how stressed out she was. Everyone was stapling exhibits and passing
papers, and then it was over. . . . No one explained why [the case] was being
continued. Her usual attorney wasn’t there. It seems like her condition might
have had more of an impact had she been in the courtroom, but no one even
noticed her.
The Role of Representation
Over half of the immigrants observed were represented,65 and we saw that
whether an immigrant had an attorney or not had a statistically significant effect on the
outcome of the hearing. Only 18% of represented immigrants received orders of
removal, as opposed to 44% of those without representation.66 Attorneys tended to
perceive the plight of unrepresented immigrants in videoconference hearings as
especially precarious. One lawyer explained, “Masters are mostly for attorneys, but if
there is any interaction [between the court and the immigrant], the videoconferencing
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For a discussion of the role of emotion in judging, see Martha C. Nussbaum, Emotion in the Language of
Judging, 70 St. John’s L. Rev. 23, 27-28 (1996) (construing ADAM SMITH, THE THEORY OF MORAL
SENTIMENTS 21 (1976)).
65

The immigrants were represented in about 58% of the hearings that we observed; in 42% of the hearings,
the immigrants did not have attorneys.

66

This difference is statistically significant at the .005 level
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causes big problems.”67 Unrepresented immigrants were more likely to be affected by
the problems identified in our observation form. Immigrants often appeared to be
ignored in court, even when they were representing themselves. Unrepresented
immigrants must be able to understand the judge and the trial attorney and to speak in
court, and this ability was undermined by equipment inadequacies. Further discussion
with immigrants themselves would be helpful in assessing the different experiences of
represented and unrepresented immigrants.
Issues of Ethnicity
Latino immigrants had a much higher probability of being ordered removed than
non-Latinos during videoconference Master Calendar hearings. About 57% of Latinos
received removal orders, whereas almost no non-Latino immigrants were ordered
removed.68 There was no difference in rate of removal between Mexican immigrants and
immigrants from other Latin American countries. The likelihood of removal increased if
the immigrant depended on an interpreter for communication in court.69

67

We did not find that videoconferencing problems were either more or less frequent among unrepresented
immigrants, as compared to represented immigrants – both groups experienced a 44% occurrence of
videoconferencing-related problems.

68

32 of 34 immigrants who were ordered removed were identified as Latino. Of the two other immigrants,
one was Ukrainian, and the other’s nationality was not recorded (and thus could have been either Latino or
non-Latino).

69

In fact, about 76% of Latinos who did not speak English were ordered removed, considerably higher
than the 46% of Latinos who spoke English. About 39% of Latinos used interpreters compared of 15% of
non-Latinos and 29% of immigrants of unknown origin.
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Graph 4.1: Rate of Removal among detained Immigrants, by Ethnicity and Language
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Some of the removals undoubtedly arose because immigrants agreed to their
removal or voluntary departure.70 However, many of those who received removal orders
had representation and were less likely to be seeking removal.71

70

An immigrant can choose not to contest the charges of inadmissibility or deportability and seek
voluntary departure, agreeing to pay the expense of returning to the home country by delivering a plane
ticket to ICE. An immigrant must show that (s)he merits such relief. An immigrant can also choose not to
defend against charges that, if proven, will result in an order of removal.

71

74.1% of unrepresented Latinos received removal orders, while 40% of represented Latinos received
them. Only one of ten unrepresented non-Latinos received a removal order.
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Graph 4.2: Rate of Removal among Detained Immigrants, by Ethnicity and Representation
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The phenomenon is troubling and, ultimately, perplexing. While Latino
immigrants tended to experience interpretation problems (perhaps owing to weaker
English skills) and evidentiary/testimonial problems more frequently,72 these factors do
not fully explain their much higher rates of removal. The proximity of Mexico and ease
with which Mexican immigrants can re-enter the United States may explain why many
Mexican immigrants are willing to concede removal, but many of the Latino immigrants
ordered removed in our study were from more distant Latin American countries (such as
Guatemala, the Dominican Republic, and Peru.) Further research is necessary to
understand the disturbing interplay of race and ethnicity, language, and removal in the
Chicago Court.

72

Latinos made up the vast majority of those with evidentiary/testimonial problems – comprising 13 out of
the 17 that had problems; 9 of those were non English-speaking.
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PART FIVE
Recommendations

Downtown Chicago Videoconference Courtroom showing the
public viewing television (no longer available), in addition
to a third television which was simply stored in the courtroom.
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After compiling our data, we shared it with a multi-disciplinary advisory board, and
in consultation with the board, we developed a series of recommendations for the future
use of videoconferencing in immigration court.
1.

Imposing a general moratorium on videoconferencing
Our findings suggest that videoconferencing in the Chicago Immigration Court

undermines the fairness of the judicial process. The use of videoconferencing is marked
by persistent problems with equipment, presentation of evidence, access to counsel,
interpretation, and assessment of credibility. Videoconferencing is widely disliked by
immigrants’ attorneys. Although we were largely unable to interview detained
immigrants, relevant studies suggest that videoconferencing has the potential to
undermine the perception of immigrants that they are receiving fair process. If EOIR is
to continue to use videoconferencing, it must seriously reform current practices. This
process will take time; and while EOIR studies the issue, and undertakes comprehensive
rulemaking, it is unfair to immigrants currently in removal proceedings to subject them to
a defective system.
Recommendation: If videoconferencing is to remain, EOIR must improve and
regulate it better. In the meantime, EOIR should impose a moratorium on the use of
videoconferencing in removal hearings to prevent immigrants from being unjustly
removed because of current deficiencies.
2.

Providing regulatory guidance and comprehensive training for the
implementation of videoconferencing
Current EOIR regulations provide no real guidance for the use of

videoconferencing and no standards as to when it should not be used. EOIR training
materials focus on issues of sound quality and jurisdiction (in many cases an immigrant is
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held in one jurisdiction and the court is in another), ignoring most of the issues discussed
in our study. Judges receive no training specific to videoconferencing. Currently
videoconferencing is used inconsistently throughout the country: some courts use
videoconferencing for Master Calendar and merits hearings, others just use
videoconferencing for Masters Calendar hearings, and some courts do not use
videoconferencing at all. Given how much is at stake, EOIR should provide more
guidance to Immigration Judges. Such guidance will not only enhance the efficiency and
fairness of videoconferencing, but will make its use more consistent.
Recommendation: EOIR should issue comprehensive regulations concerning
videoconferencing. (Some of the recommendations that follow this one focus on areas
where rulemaking is especially needed.) The judges, court personnel, and attorneys who
participate in videoconferencing should be trained in these standards. EOIR should train
its judges and clerks; ICE should train the trial attorneys; and bar associations should
train immigrant defenders.
3.

Allowing immigrants to opt out of videoconferencing in cases where their
substantive rights are at stake
Literature concerning videoconferencing in other contexts suggests its power to

distort credibility judgments and negatively impact “remote” litigants. This aspect of
videoconferencing is especially problematic in the immigration context. Immigrants are
often indigent, non-English speakers, of minority ethnicities or races. Many of them have
just arrived in the United States and have no knowledge of our court system. In some
cases, they have recently escaped persecution and torture. Unaccompanied immigrant
minors are especially vulnerable. In general, detained clients face much greater obstacles
in locating counsel, preparing, and presenting their cases than non-detained clients, who
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are not subject to videoconferencing. The literature that criticizes videoconferencing for
marginalizing already disempowered groups seems especially apposite in this context.
Credibility, moreover, is often central to an immigrant’s case and for this reason
alone, courts should refrain from using videoconferencing at any hearing where an
Immigration Judge reaches a decision on the merits. Lastly, our finding of
disproportionate removal of non-English speaking and Latino immigrants in Master
Calendar hearings is troubling and merits a study conducted in accordance with scientific
principles. In a context where credibility is central and communication is at a premium,
and where the subjects are often non-English speaking minorities, it seems imprudent to
introduce new technologies that appear to undermine the fairness of the court process.
Recommendations:
•

EOIR should issue regulations barring the use of videoconferencing in merits
hearings, except by written consent of the immigrant. In cases where an
immigrant agrees to have a merits hearing proceed via videoconferencing, the
court should require that the immigrant be told by the court of his/her right to an
in-person hearing and sign a written waiver explaining his/her right to an inperson hearing.

•

EOIR should issue regulations allowing immigrants to have in-person Master
Calendar hearings for good cause. For a definition of “good cause,” EOIR should
look to the one adopted by the Social Security Administration for the purpose of
opting out of Social Security videoconference hearings.73

73

See 20 C.F.R. § 404.936(e) (2005). The Social Security Administration regulations state that the desire
for an in-person hearing is in and of itself good cause for holding an in-person hearing. See also 38 C.F.R.
§ 20.700(e) (2005) (Applicants for benefits from the Veteran’s Administration are permitted to appeal
either in-person or by videoconferencing, according to their preference).
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•

EOIR should issue regulations barring the use of videoconferencing in bond
hearings, except by written consent of the immigrant. Although
videoconferencing may increase the speed with which bond is decided (and a
speedy decision will often be of great benefit to immigrants), some bond hearings
will require assessing the credibility of the immigrant. In such cases, immigrants
may prefer to be physically present before the judge, and they should not be
forced to accept videoconferencing.

•

Finally, EOIR should bar the use of videoconferencing in the case of children,
represented or not, a class of immigrants who are especially likely to be adversely
affected by videoconferencing.

4.

Improving interpretation
Interpretation failures were endemic to videoconference hearings. Technological

issues undoubtedly played a role (for instance, telephone interpreters may have been
difficult for immigrants to understand), but the real problem was the culture of the
hearings themselves. Many of the judges did not attach enough importance to
interpretation within the court process and did not require (or allow) the interpreter to
interpret much of what was said. When there was interpretation, it was uniformly
consecutive rather than simultaneous (interpretation that occurs as a speaker speaks).
These interpretation problems are probably not limited to videoconferencing cases, but
they may be exacerbated by videoconferencing, because videoconferencing increases the
propensity of an interpreter to serve the needs of the physically immediate judge (for
whom interpretation is an after-thought), rather than the remote immigrant. Moreover,
before videoconferencing, the lack of full in-court interpretation could be mitigated
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somewhat by attorneys who brought their own interpreters to sit beside the immigrant—a
palliative measure that is impossible in videoconference hearings.
In addition, with videoconferencing, telephonic interpretation is “double remote,”
since the interpreter is in one place, the judge and attorneys in another, and the immigrant
in yet another location. The interpreter cannot see anyone, and the immigrant may not
even know where the interpreter’s voice is coming from. It is possible that the interpreter
is also unaware that the immigrant is not in the same place as the other parties. A recent
study on remote interpreting with video input reveals that, even under extremely good
technical conditions, interpreters who are not in the same location as the speakers
experience more fatigue and stress, which adversely affects the quality of their work.74
Recommendation: In videoconference hearings, interpreters should be physically
located at the remote facility (Broadview) whenever possible, and should be trained in
simultaneous interpretation. Simultaneous interpretation will be necessary for
immigrants to understand fully what is happening in Immigration Court, since so much of
what transpires takes the form of off-the-record conversations between the judge and
attorneys, where pausing for consecutive interpretation would be inconvenient. In
general, interpreters must strive to interpret everything and be independent of the judge.
Where it is impossible to have interpreters physically present at Broadview, EOIR
should invest in a two-line telephonic interpretation system such as the one used in the
Federal District Court in Las Cruces, New Mexico. In the federal court in Las Cruces,
New Mexico, language interpreters use an interpretation system where the interpreter

74

Barbara Moser-Mercer, Remote interpreting: Assessment of human factors and performance parameters,
Joint Project International Telecommunication Union (ITU)-Ecole de Traduction et d’Interpretation,
Université de Genève (ETI), Communicate, at http://www.aiic.net, Summer 2003.
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listens to the judge and non-English speaking litigant on separate lines through a headset,
and interprets what is said on one line into the other line, where it is heard through a
speakerphone by the judge or a headset by the litigant. In contrast to the traditional,
“consecutive” telephonic interpretation used by the Chicago immigration court, the Las
Cruces system allows for simultaneous interpretation.
5.

Enabling immigrants and their representative to confer
With its capacity to impede detained immigrants from effectively presenting their

case, videoconferencing makes the need for counsel acute. Detained immigrants who are
held in remote facilities already are severely restricted from communicating with their
attorneys. Videoconferencing creates a Hobson’s choice for immigrants’ attorneys: they
can either appear at the remote site, where they will be able to confer more freely with
their clients but have reduced access to the court; or they can appear in court, where they
will have greater access to the judge, trial attorney, and the file, but less access to their
client. Making it easier for attorneys to confer with their client from court will help to
mitigate this problem.
Recommendation: The court should establish private booths at court and at
remote sites so that attorneys can have confidential discussions with their clients before,
during, or after hearings.75 EOIR should make clear that judges must permit a recess of a
hearing, when requested, to give attorneys and their clients the opportunity to confer in
private.

75

The Georgia Supreme Court, for example, mandates that in criminal proceedings where
videoconferencing is used, the defendant and defense counsel shall be provided with a private means of
communication. Ga. S. Ct. R. 9.2(b) (2005).
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6.

Improving technology
Many of the technical problems we found, such as image freezes, transmission

delays, and poor sound quality, could be resolved with better technology. Larger video
screens would make it easier for the parties to see each other and for immigrant detainees
to feel more involved in their removal hearings. In addition, some of the interpretation
problems that we observed could be ameliorated with better interpretation technology.
Improved technology might also alleviate some of the evidentiary problems we
observed. In particular, we saw cases in which immigrants had not received documents
or had difficulties seeing documents on the television screen. Attorneys also reported
that the current fax system is riddled with problems – if, for example, they faxed ten
pages to Broadview, only seven would actually arrive. Additionally, no fax machine is
located in the courtroom at the remote site. The ability to present and review documents
is an essential component of immigrants’ due process rights, and a better facsimile
system could go far towards protecting these rights.
Recommendation: EOIR should invest in larger video screens and install highquality fax machines in both the courtroom and at the remote site. EOIR should seek out
the most sophisticated technology, especially for interpretation systems, which are
essential for many immigrants. In order to find the best possible technologies, EOIR
should look to other courts for models.
7.

Providing a better remote facility
Many of the problems related to the transfer of documents that we observed could

be resolved if EOIR maintained better control over the remote site, including having a
trained clerk stationed there. At present, ICE guards, who are untrained in court
procedure and are not employees of EOIR, essentially serve as clerks at the remote site.
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In other administrative hearings, such as videoconference hearings held by the Social
Security Administration, an administrative officer is stationed at the remote site.
Immigrants may understand the nature of a videoconferencing hearing better where court
personnel are available at the remote site, and EOIR will have better control over
problems arising during the proceedings.
Additionally, ICE relies on lack of space at Broadview as grounds for excluding
the public from the remote site (contrary to applicable regulations), although it claims to
have plans to “reconfigure” Broadview at some indefinite time in the future. Public
access is a critical safeguard in our judicial system and helps preserve the integrity of our
courts. EOIR should take immediate steps to ensure that public access exists.
Recommendation: Where the remote site is an ICE detention center, EOIR
should create greater independence between itself and ICE by stationing court personnel
at the remote site. EOIR should take whatever steps necessary to ensure immediate
public access to Broadview, and ICE should permit immigrants to speak to the general
public about their experiences with videoconferencing.
8.

Provide adequate notice
Notice of a removal hearing must reach the immigrant in advance of the

scheduled hearing, and should provide more information about the videoconferencing
hearing process itself. As a model, EOIR should look to notice of videoconference
hearings provided by the Social Security Administration in administrative disability
determination proceedings.76 When the Social Security Administration proposes to hold
a videoconferencing hearing, it sends a notice explaining to the applicant how the

76

See Social Security Administration Temporary Instruction, Video Teleconferencing Procedures (Sept. 2,
2003), Attachment 3, Sample Notice.
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videoconferencing hearing will be conducted, and advising the applicant of the right to
request an in-person hearing. Accompanying the notice is a form the applicant can fill
out to request an in-person hearing.
Recommendation: EOIR should draft a separate notice for videoconferencing
cases in the languages most commonly spoken by immigrants, explaining the nature of
videoconference hearings and the basic videoconferencing procedure, including the right
of an immigrant to request an in-person hearing for good cause.
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CONCLUSION
Mandatory detention and aggressive enforcement of the immigration laws have
placed strains on immigration courts, creating a pressure to resolve cases more quickly
and efficiently. Against this pressure must be balanced the due process rights of
immigrants, who are both important contributors to our national economy and culture,
and a vulnerable minority. As more than one court has observed, “virtual reality is rarely
a substitute for actual presence and . . . even in an age of advancing technology, watching
an event on the screen remains less than the complete equivalent of actually attending
it.”77 Given this truth, special care must be taken to assure that remote immigrants are
afforded the same process and treated with the same respect as if they were in court. This
is so particularly in the case of detained immigrants, who have greater barriers to
accessing counsel and are often housed far from family.
We found much evidence to suggest that the right balance has not been achieved.
Remote immigrants often experience problems with technology, presentation of
evidence, access to their attorney, or language interpretation. They are more likely to
experience these problems if they do not speak English, and they are more likely to be
ordered removed at their hearing if they are Latinos, especially if they are non-English
speaking Latinos. At the same time, we found little evidence to support the claim that
videoconferencing enhances efficiency. Given the real danger that immigrants are being
hurt by videoconferencing, we propose that EOIR declare a moratorium on
videoconference removal hearings, at least until hearings are improved and appropriately
regulated.

77

Rusu v. INS, 296 F.3d 316, 322 (4th Cir. 2002) (quoting United States v. Lawrence, 248 F.3d 300, 304
(4 Cir. 2001)).
th
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GLOSSARY
Aggravated Felony: A statutory term encompassing a broad array of criminal offenses.
If a non-citizen is deemed an “aggravated felon,” he or she will be ineligible for almost
all forms of relief from removal, will be removed from the United States, and will face a
permanent bar to ever returning.
Alien: Any non-citizen, regardless of immigration status. The study refers generally to
non-citizens as “immigrants,” but within immigration law, “immigrant” is actually a
category of aliens.
Asylum: Asylum is granted to non-citizens in the United States who demonstrate a wellfounded fear of persecution in their native country on account of their race, religion,
nationality, membership in a particular social group, or political opinion. A person
granted asylum in the United States is called an “asylee,” and can apply for lawful
permanent residency one year after being granted asylee status.
Crime Involving Moral Turpitude (CMT): A category of crimes that can form the
basis for removing an alien. Immigration law does not define this term, however,
administrative decisions have interpreted a crime of moral turpitude to be any “conduct
which is inherently base, vile, or depraved, and contrary to the accepted rules of
morality.”
The Department of Homeland Security (DHS): The agency in charge of the
enforcement of the immigration laws, including removal (deportation) from the United
States.
Deportation Grounds: The provisions in the Immigration and Nationality Act that the
Government uses to charge an alien already present in the United States with removal.
Deportation grounds can range from being in the country without proper documentation
to past convictions for certain criminal offenses. Aliens seeking admission to the United
States are subject to different rules. See Inadmissibility Grounds below.
EOIR (the Executive Office for Immigration Review): An agency under the
jurisdiction of the Department of Justice that is charged with administering removal
proceedings. This agency includes the immigration judges and the Board of Immigration
Appeals, and is housed in Falls Church, Virginia. EOIR is not part of DHS.
ICE (Immigration and Customs Enforcement): A sub-agency of DHS that is
responsible for apprehending, charging, and detaining removable aliens, and removing
those aliens ordered removed.
Immigration and Nationality Act (INA): The Immigration and Nationality Act, 8
U.S.C. § 1101, et seq., is the statute that sets forth the immigration and nationality
(citizenship) laws of the United States.
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Inadmissibility Grounds: The provisions in the Immigration and Nationality Act that
the Government uses to charge an alien seeking admission to the United States. Grounds
of inadmissibility can range from health-related grounds to past convictions for certain
criminal offenses. Aliens already present in the United States are subject to different
rules. See Deportation Grounds above.
Individual Calendar Hearing: Also known as a merits hearing, an individual calendar
hearing is a final hearing before an immigration judge to determine whether an alien in
removal proceedings should be ordered removed. The hearing is a kind of trial, in which
the parties may make opening and closing statements, present witnesses, and submit
evidence. The immigration judge makes both legal and factual findings in a merits
hearing. Unlike most trials in state and federal court, the rules of evidence are relaxed in
merits hearings, and the immigration judge may sometimes question witnesses.
Lawful Permanent Resident (LPR): A lawful permanent resident is an alien who is
entitled to live and work in the United States and to travel outside the United States, but
who can be subject to removal proceedings if convicted of certain criminal offenses.
Master Calendar Hearing: A master calendar hearing is a hearing that occurs prior to
the merits hearing, in which the immigration judge makes findings with respect to issues
such as whether the charging document was properly served, whether the alien is
removable as charged, and what applications for relief may be filed. At the master
calendar hearing, the alien will typically plead to the charges and state which applications
for relief (s)he intends to file.
Notice to Appear (NTA): The notice to appear is the charging document served upon an
alien that initiates removal proceedings and that gives the alien notice of the legal and
factual bases for removal.
Removal: The process by which a person is deported from or found inadmissible to the
United States for violations of the immigration laws, including criminal offenses.
Undocumented Alien: An individual who has no lawful status in the United States. The
individual may have originally entered lawfully but overstayed a visa, or may have
originally entered without any documents and “without inspection,” i.e., by evading the
normal port of entry or border checkpoint where documents are checked by an
immigration agent.
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